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INTHE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF PENNSYLVANIA

ANTHONY L. SLAPIKAS )

and ALICE B. SLAPIKAS )

for themselves and all others )

similarly situated, )
Plaintiffs, No.

V.

Filed Electronically
FIRST AMERICAN TITLE
INSURANCE COMPANY,

— L

Defendant. )

NOTICE OF REMOVAL

Defendant, First American Title Insurance CompgRyrst American”), hereby removes
this action to the United States District Courttfog Western District of Pennsylvania,
Pittsburgh Division. First American states thddwaing grounds in support of removal:

PROCEDURAL HISTORY

1. Plaintiffs, Anthony L. Slapikas and Alice Baglkas (“Plaintiffs”), filed a
Complaint in the Court of Common Pleas in Allegh&wounty, Pennsylvania entitled Anthony

L. Slapikas and Alice B. Slapikas for themselved alhothers similarly situated vs. First

American Title Insurance Compangivil Action No. GD-05-32908. (A Copy of the Cpihaint

served upon First American is attached hereto asiExX). No other pleading has been filed in
the state court.

2. Plaintiffs unsuccessfully attempted to servetFmerican on December 20,
2005 through its agent for service of process, @@ton Service Company. Service of the

Complaint was effectuated by an Allegheny Counsrifs deputy on January 9, 2006. (The
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Sherriff's Return was filed with the Prothonotary éanuary 17, 2006 but is currently
unavailable).

THE CLASSACTION COMPLAINT

3. In the Complaint, Plaintiffs allege: (i) thegig $ 1,198.75 for a lender’s policy of
title insurance from First American in connectiothatheir refinancing of a home mortgage in
2003; (i) they were entitled to receive a discoomthe policy premium known as a “Refinance
Rate” for the lender’s policy of title insurancexda(iii) First American knew they were entitled
to the discounted “Refinance Rate,” but insteadgdthem the higher “Basic Rate.” (Comp.
1M 23-27).

4, As a result, Plaintiffs assert they were ovarghd $335.65 for the lender’s policy
of title insurance issued by First American. (Cofri@8).

5. Plaintiffs allege that First American’s condugs a “common, routine, and
customary practice and course of conduct” thatcadfd “thousands of individuals who are
residents of Pennsylvania.” (Comp. 11 31, 43485,

6. Plaintiffs bring eight causes of action agakisst American including: (i) breach
of contract, (ii) breach of implied contract, (iifaud, (iv) violation of Pennsylvania’s Unfair
Trade Practices and Consumer Protection Law (“UTIPEIv) conversion, (vi) unjust
enrichment, (vii) breach of the duty of good fatid fair dealing, and (viii) bad faith. (Comp.
19 57-101).

7. Plaintiffs seek to represent a putative cldsalbowners of residential real estate
in the Commonwealth of Pennsylvania who, at an tiharing the six years preceding the filing

of this Complaint: (a) paid premiums for the p@sh of title insurance from First American;
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(b) qualified for the Reissue Rate, Refinance Ratather discount from the Basic Rate provided
in the Manual; and (c) did not receive the discap#cified in the Manual.” (Comp. { 29).

8. For relief, Plaintiffs seek, for themselves #imel putative class, compensatory
damages, punitive damages, treble damages undefh€PL, and attorneys’ fees and
expenses. (Comp., Prayer for Relief { 1-5).

THE CLASSACTION FAIRNESSACT

9. Congress passed the Class Action FairnessnAathbruary 2005 to “expand
substantially federal court jurisdiction over classions.” 28 U.S.C. § 1453. Its provisions
should be read broadly, with a strong preferenatititerstate class actions be heard in federal
court if properly removedSeeS. Rep. No. 109-14, at 43 (2005). The Act wasgrsvith the
intent “that the named plaintiff(s) should bear boeden of demonstrating that a case should be
remanded to state court.” .Jdee alspH. Rep. No. 108-144, at 37-39 (2003); H. Rep. N®-7
(2005).

10. Pursuant to the Class Action Fairness Act,,.mthe number of putative class
members defined in the Complaint exceeds 100Qbisgt has original jurisdiction over “any
civil action in which the matter in controversy erds the sum or value of $5,000,000, exclusive
of interests and costs, and is a class action inlhwhany member of a class of plaintiffs is a
citizen of a State different from any defendar28 U.S.C. § 1332(d)(2)(A); 28 U.S.C.

§ 1332(d)(5)(B).

11. The Class Action Fairness Act permits a disttourt to decline jurisdiction of a

case only if the requirements of § 1332(d)(3) aB82(d)(4) are satisfied. Neither section is,

however, applicable here.
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12. Section 1332(d)(3) permits a district courtlézline jurisdiction only if the
defendants acitizenof the State in which the action wasginally filed and greater than one-
third but less than two-thirds of the putative slasembers are also citizens of the State in which
the action was originally filed. 28 U.S.C. 8 13328). First American is not a citizen of
Pennsylvania; thus, this section is inapplicable.

13. Section 1332(d)(4)(B) directs a district cdartlecline jurisdiction only if (i) two-
thirds or more of the proposed class anddgfendanare botlcitizensof the State in which the
action wasoriginally filed. This section is also inapplicable since Firstefican’s citizenship is
diverse from two-thirds or more of the putativessla

14. Similarly, 8 1332(d)(4)(A)(i) directs a digtricourt to decline jurisdiction only if:

(i) greater than two-thirds of the members of theppsed class are citizens of the State in which
the action was originally filed; (i) one or morétbe defendantérom whom significant relief is
sought areitizensof the State in which the action wasginally filed; and (iii) during the three-
year period preceding the filing of the class attimo other class action had been filed asserting
the same or similar factual allegations againstgfendant.ld. Likewise, this section is
inapplicable.

THE COURT HASORIGINAL JURISDICTION OF THISCASE

15. The requirements for this Court’s exercisguggdiction are clearly and
unequivocally satisfied in this case.

16. Plaintiffs are citizens of the CommonwealtiPehnsylvania. (Comp. T 1).

17. First American, the sole defendant in thigoactis a citizen of the State of
California where it is incorporated and where # lita principal place of businessSee

Affidavit of Warren Strouse { 2, attached to thagice as Exhibit 2).
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18.  As such, members of the class are citizeasSiate different from the defendant
as required by 28 U.S.C. § 1332(d)(2)(A).

19. There are clearly more than 100 putativesatlasmbers. In fact, Plaintiffs allege
that there are “thousands” of members of the clé€emp. 1 93). Thus, the requirement of 28
U.S.C. § 1332(d)(2) is satisfied.

20. The alleged damages also clearly exceed $®000 For five of the class years
(1999-2004), First American issued approximately,287 owner’s and mortgage title insurance
policies at the “Basic Rate” in the CommonwealtiPefinsylvania. (Strouse Declaration 1 3-6)
(Exh. 2). The data for 2005 is not yet completeidexpected to be comparable to the prior
years, which would result in a total of approxinta®00,938 policies issued at the “Basic Rate”
in the class period.

21.  Although Plaintiffs only make allegations thiag¢y were entitled to receive the
“Refinance Rate” on a lender’s policy (i.e. mortgamplicy), they seek to represent a much
broader class of First American customers thagatldy were entitled to either the “Reissue
Rate, Refinance Rate or other discount.” (Com@®29181, 43, 45-46). Although First
American disputes the breadth of Plaintiffs’ clalegations, the putative class Plaintiffs
currently seek to represent includes First Amerimastomers who were issued either an owner’s
policy or mortgage policy at the “Basic Ratdd.

22. Plaintiffs allege that First American’s purigal practice of charging customers a
“Basic Rate” when it knew they were entitled to tReissue Rate, Refinance Rate, or other
discount” was a “common, routine, and customarygtwa and course of conduct” that affected

“thousands of individuals who are residents of Bghvania.” (Comp. 1Y 23-27, 31, 43, 45, 46).
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23. Based on the number of policies issued by Ringerican in the Commonwealth
of Pennsylvania during the class period, it isrcthat the $5,000,000 amount in controversy is
satisfied. SeePeter P. Fiore, Jr. v. First American Title Ins. CB005 WL 3434074, * 3, Cause
No. 05-CV-474-DRH (S.D. lll., Dec. 13, 2005) (distrcourt denied motion to remand because
defendant showed reasonable probability that tieestexceeded the statutory minimum of
$5,000,000)(attached hereto as Exhibit 3).

24. The named Plaintiffs alone assert that thagwegercharged $335.65 for the
lender’s policy of title insurance issued by Fisherican and they seek treble damages under
the UTPCPL totaling $1006.95. They also allegd their claim is typical and representative of
the other class members. (Comp. § 34). If theamedamages per class member approximate
the $1000 alleged by the named Plaintiffs, a pegatlass of only 5000 persons would satisfy
the amount in controversy under the Class Actiamias Act. If only 1.66 % of the owner’s
and mortgage policies issued at the “Basic RateFilbst American in Pennsylvania during the
class period meet the class definition, then the®5000 amount in controversy is satisfied.

25.  While First American does not concede thdassccan be certified or that 5,000
persons were overcharged, the class Plaintiffs seedpresent creates, at a minimum, a
reasonable probability that “the matter in conérey exceeds the sum of $5,000,000...." 28
U.S.C. § 1332(d)(2)(A) and 28 U.S.C. § 1332(d)(2)(Bomp. 1 55).

26. Moreover, when a complaint seeks punitive dpasas here, they are properly
considered in determining whether the jurisdictl@raount in controversy has been satisfied.
Bell v. Preferred Life Assur. So¢’'$20 U.S. 238, 240, 64 S. Ct. 5, 6 (1943 ckard v.

Provident Nat’l Bank994 F.2d 1039, 1046 (3d Cir. 1998e alspA.F.A. tours, Inc. v.
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Whitechurch 937 F.2d 82, 87 (2d Cir. 199Kltepper v. First. Am. Banl©16 F.2d 337, 341 (6th
Cir. 1990).

27. Even if it could be said that there was ahsldpubt as to whether the amount in
controversy requirement is satisfied (which it aatpythe legislative history of the Class Action
Fairness Act indicates that this Court should agerits jurisdiction: “[I]f a federal court is
uncertain about whether ‘all matters in controversy purported class action ‘do no in the
aggregate exceed the sum or value of $5,000,0d@9cdurt should err in favor of exercising
jurisdiction over the case.” S. Rep. No. 109-142a

28. This Complaint was originally filed in the Gobof Common Pleas of Allegheny
County, Pennsylvania. Because First American isargtizen of Pennsylvania, the State in
which the action was originally filed, the distr@urt does not have any grounds to decline
jurisdiction under the Class Action Fairness A28 U.S.C. 88 1332(d)(3), 1332(d)(4)(A), and
1332(d)(4)(B).

REMOVAL |SPROPER

29. This Notice of Removal is filed within thirdays of January 9, 2005, when First
American was first served with the Complaint anochswns. Thus, it is timely.

30. The United States District Court for the Wast@istrict of Pennsylvania,
Pittsburgh Division, embraces the county and cimurthich Plaintiffs filed this case. Therefore,
this action is properly removed to the Westernizisbf Pennsylvania pursuant to 28 U.S.C.

88 118(c), 1441(a).
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Respectfully submitted,

COHEN & GRIGSBY, P.C.

By:_/s/Larry K. Elliott

Larry K. Elliott (PA35261)
E-mail: lelliott@cohenlaw.com
David F. Russey (PA84184)
E-mail: drussey@cohenlaw.com

11 Stanwix Street, 15th Floor
Pittsburgh, PA 15222
Phone: (412) 297-4900/Fax: (412) 209-0672

Counsel for First American Title Insurance
Company

Of Counsel:

Charles A. Newman (M0O24735)
(Pending AdmissioPro Hac Vice
Douglas W. King (MO34242)
(Pending AdmissioPro Hac Vice
BRYAN CAVE LLP

One Metropolitan Square

211 N. Broadway, Suite 3600
St. Louis, MO 63102
Telephone: (314) 259-2000
Facsimile: (314) 259-2020

Dated: January 19, 2006
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true angkct copy of the foregoing
Notice of Removal was served via U.S mail, postagpaid, on this 19th day of January,

2006, on the following counsel of record:

Adrian N. Roe
Watkins Dulac & Roe P.C.
Two Gateway Center, 17 East
603 Stanwix Street
Pittsburgh, Pennsylvania 15222

Mark R. Koberna
Sonkin & Koberna Co., LPA
55 Public Square, Suite 1660

Cleveland, Ohio 44113

David D. Yeagley
Ulmer & Berne LLP
1660 West 2nd Street

Cleveland, Ohio 44112-1448

/s/Larry K. Elliott




